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Hospitals that are exclusively charitable and have been issued exemption numbers by the
Department do not incur sales tax liability on sales of food made from a cafeteria operated for
the benefit of its employees that is not open to the public.   See 86 Ill. Adm. Code 130.2005.
(This is a PLR.)

May 20, 2002

Dear Xxxxx:

This Private Letter Ruling, issued pursuant to 2 Ill. Adm. Code 1200 (which can be found at
http://www.revenue.state.il.us/Laws/regs/part1200/), is in response to your letter of March 5, 2002
and follow up correspondence on April 1, 2002.   Review of your request for a Private Letter Ruling
disclosed that all information described in paragraphs 1 through 8 of subsection (b) of Section
1200.110 appears to be contained in your request.  This Private Letter Ruling will bind the
Department only with respect to ABC for the issue or issues presented in this ruling.  Issuance of this
ruling is conditioned upon the understanding that neither ABC nor a related taxpayer is currently
under audit or involved in litigation concerning the issues that are the subject of this ruling request.

In your letter, you have stated and made inquiry as follows:

On behalf of ABC, we respectfully request a ruling with respect to the Retailers'
Occupation Tax (‘ROT’) and Use Tax (‘UT’) consequences on cafeteria sales.
Specifically, ABC is requesting a ruling that its cafeteria sales are exempt from ROT and
UT pursuant to 86 Ill. Admin. Code §130.2005(b)(1).

FACTS

ABC is a charitable organization described in Internal Revenue Code §501c)(3). The
address for ABC is ###. ABC's taxpayer identification number is ##.

ABC is a nonprofit hospital operating exclusively for charitable purposes. ABC operates
a cafeteria within the hospital which is patronized almost exclusively by patients at the
hospital and their visitors, hospital employees (including staff doctors), volunteer
workers in the hospital, and doctors attending patients in the hospital. The cafeteria is
located on the second floor of the hospital. ABC estimates that no more than two-
percent of its cafeteria sales are to persons other than those mentioned. ABC does not
solicit or advertise in any fashion in an attempt to generate cafeteria sales from the
general public. Currently, ABC collects and remits ROT on all sales made by the
cafeteria.

RULING REQUESTED

ABC is seeking to obtain the following ruling from the Illinois Department of Revenue as
to the ROT and UT consequences of its cafeteria sales:



Sales from the ABC cafeteria are not subject to Retailers' Occupation Tax
and Use Tax pursuant to 86 Ill. Admin. Code §130.2005(b)(1).

AUTHORITY

Pursuant to 86 Ill. Admin. Code §130.2005(b)(1), ‘nonprofit hospitals which qualify as
exclusively charitable institutions are not taxable when selling food or medicine to their
patients in connection with the furnishing of hospital service to them, nor on the
operation of restaurant facilities which are conducted primarily for the benefit of the
hospital's employees, and which are not open to the public.’

It is our understanding that a food service facility that is open to the relatives and visitors
of patients, hospital employees, volunteer workers and doctors attending patients in the
hospital, is not considered ‘open to the public’ under 86 Ill. Admin. Code
§130.2005(b)(1).1 Furthermore, we understand that it is the Illinois Department of
Revenue's position that if ‘no more than two percent of the cafeteria sales are to
persons other than staff, employees, patients and visitors, the cafeteria is not
considered to be open to the public. This position does not authorize a hospital cafeteria
to open its doors to the public to the extent of two percent of its sales. Rather it is a
recognition of the fact that even though a cafeteria is not open to the public, a small
number of unauthorized persons will utilize the cafeteria.’2

RATIONALE
In accordance with the foregoing authority, ABC believes that its cafeteria sales are
exempt from Illinois ROT and UT. Sales to the public account for no more than two
percent of ABC's cafeteria sales on average. The cafeteria's remaining sales are made
to physicians, employees, volunteers, patients, or patient visitors.

Additionally, operating an onsite cafeteria provides an incentive for ABC employees to
remain on the premises for meals. This allows for increased efficiency and more
effective utilization of employee time for ABC as an employer. Additionally, ABC's
cafeteria enables hospital workers to be more readily available for the purpose of
tending to patients’ needs.

Please feel free to call me should you have any additional questions. Thank you for your
consideration on this matter.

DEPARTMENT’S RESPONSE:

ABC has been recognized as an exclusively charitable organization through the receipt of an
exemption number from the Department.    As you have noted in your letter, subsection (b)(1) of 86
Ill. Adm. Code 130.2005 provides:

“b) Rules Governing Some Special Kinds of Selling by Exclusively Charitable
and Religious Organizations

1) Hospital Sales

                                                       
1 Private Letter Ruling 84-0048.
2 Private Letter Ruling 84-0048.



A) Nonprofit hospitals which qualify as exclusively charitable institutions are not
taxable when selling food or medicine to their patients in connection with the
furnishing of hospital service to them, nor on the operation of restaurant facilities
which are conducted primarily for the benefit of the hospital's employees, and
which are not open to the public. However, sales made in a hospital cafeteria
which is open to the public will be taxable sales.”

Based upon the information contained in your letter ruling request, we believe that that the
cafeteria operated by ABC is not open to the public for purposes of subsection (b)(1) of 86 Ill. Adm.
Code 130.2005.   Therefore, all sales of food from that cafeteria are not subject to Retailers'
Occupation Tax and Use Tax liability.  This ruling is being made because the Department has
recognized that, even despite ABC’s best efforts, persons who are not staff, employees, patients, or
visitors do slip into its cafeteria.   The maximum 2% margin of error for cafeteria sales to persons
other than staff, employees, patients, or visitors is an attempt to avoid the harsh result of subjecting
all the hospital’s cafeteria sales to tax.   Please note that this decision by the Department does not
authorize ABC to open its doors to the public to the extent of 2% of its sales.    Rather, it is a
recognition that even though the cafeteria is not open to the public, a small number of unauthorized
persons will utilize the cafeteria.

The facts upon which this ruling are based are subject to review by the Department during the
course of any audit, investigation, or hearing and this ruling shall bind the Department only if the
material facts as recited in this ruling are correct and complete.  This ruling will cease to bind the
Department if there is a pertinent change in statutory law, case law, rules or in the material facts
recited in this ruling.

I hope this information is helpful.  If you have questions regarding this Private Letter Ruling you
may contact me at (217) 782-2844.   If you have further questions related to the Illinois sales tax laws,
please visit our website at www.revenue.state.il.us or contact the Department's Taxpayer Information
Division at (217) 782-3336.

Very truly yours,

Terry D. Charlton
Associate Counsel

TDC:msk


